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PLANTERS’ BANK OF GEORGIA vs. ALLARD. 
AppeaL from the court of the first district 


Martin, J. delivered the opinion of ‘the 


court. This is an hypothecary action again 


the third. possessor of the mortgaged premises, 
who resists the plaintiffs’ pretensions on the 
ground that the premises were purchased ot 
the production of the certificate of the recorder 
of mortgages, which did not mention the 
mortgage on which the present suit is brought; 
the premises lying in the parish of St, Bernard, 
within the county of Orleans, 

The plaintiffs contended, that both the de 
fendant and his vendor resided in the parish 
of St. Bernard, in the office of the parish 
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judge of which the plaintiffs’ mortgage 
was recorded, a circumstance with which 
both vendor and vendee were acquainted, 
that they made an attempt to obtain from the 
said judge a certificate which did not state 
said mortgage, and being unable to obtain it, 
they came to the city of New-Orleans, where 
the deed of sale was executed, although the 
land lay ina different parish, with a view to 
frustrate the plaintiffs from their right of mort- 
gage. | 7 

There was judgment against the — 
and he appealed, 

His counsel has first called our attention to 
abill of exceptions to the opinion of the district 
judge, who admitted the testimony of the 
parish judge to establish that the defendant 
had notice of the mortgage. The testimony 
was objected to, on the ground that the mort- 
gage was not recorded in the proper office, 
to wit, that of the recorder of mortgages, in 


_ the city of New-Orleans, and no evidence was 


admissible to prove notice to the defendant, 
but the certificate of that officer. 
The appellant’s counsel has contended that 


the law having required that mortgagees should 
“give legal notice to third parties of their mort- 


Vou, vi. (N.8.) 18 
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gages, by causing them to be recorded in a 
particular office, the absence of this formality 


is evidence that the mortgagee is satisfied with. 


the security which the mortgagor otherwise 
presents, or relies on his honesty to prevent an 
alienation of the mortgaged property, to the 
injury of the mortgagee. 

2. That knowledge in the purchaser is not 
equivalent to notice, 

3. That when the mortgagee intends t 
establish fraud in the purchaser, by aiding 
the mortgagor in committing a fraud, he ought 
not only to prove, but to allege the fraud, in 
order to enable the purchaser to disprove it, 

A number-of French authorities have bees 
introduced, from which it appears, beyond 


contradiction, that, in the tribunals of France, 
knowledge in the purchaser does not prevent 


him from resisting the mortgagee’s claim, 
when the legal inscription, or record of the 
mortgage, in the proper office, has been neg- 
lected. 

But, in this country, the legislature appears 
to have introduced the converse of this pro- 


position. 


The old civil code, 464 art. 52, in order to 


protect the good faith of those who may be 








~ —"y — as ay ~-__ _ a= —_—y we. 





OF THE STATE OF LOUISIANA, 139 


na | ignorant of mortgages, and to prevent fraud, East’n. District. 
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ality required them to be recorded in the office ofa os .~ 


vith. | recorder of the mortgages, in the city of New- °*“*7"5 B4** 


wise | Orleans, for the whole territory.. To permit, arraap. 
tan | therefore, the bad faith of a person, who has 
the | aknowledge of the existence ofa mortgage, to 
avail himself of the protection provided by this 
not | law, for the good faith of the ignorant, would 
be rather to thwart, than to promote, the views 
sto | of the legislator. 
ding In the next article, the code speaks of mort- 
ugh | gages not registered in the time prescribed, 
, in | and authorizes their registry, onan order of the 
it. dge, and directs that such mortgages shall 
beeq |. lave effect against third persons, being bona 
rond | fide: i.e. ignorant of the existence of the mort- 
nee, gage, from the date of the registry. 
vent From a close examination of the part of the 
aim, | Napoleon code, which treats of the inscription 
‘the | of mortgages, (3, 18, 4,) we find that no single 
neg- | expression is used therein which shews that 
the legislator had bona fide parties in contem- 
ears | plation. 
pro- Hence it is not extraordinary that the juris- 
prudence of our decisions has established the 
r fo | distinction which the legislature has pointed 
y be Ff out. 
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Accordingly, in the case of Morris vs. Tru. 
deau, vol. 1,396, we held that a registry, made 
at a period in which the order of the judge was 
required, was sufficient notice to third parties, 
notwithstanding the order had not been ob. 
tained. 

in Doubrere vs. Grillier’s syndics, vol, 2, 
171, we said that when it appears from cir. 
cumstances dehors an act, sous seing privé, 
that it was executed at the time on whichi 


bore date; or possession of the property sold. 


had followed it, the sale would have effens 


against third persons from the day of the exe 


cution of the act, notwithstanding it was not 
registered. See also the case of DeF'lechier’s 
syndics vs. Degruys, vol. 5, 426, and Mar 
tinez vs. Layton & al. vol. 4, 361. 

These last decisions, in construction of the 
old code, article 228, have not escaped the 


attention of the legislature, and tle spirit of | 


them has been incorporatod in the 224% 
article of the new code. 

We take it now to be a settled rule, that the 
actual knowledge of a-purchaser of an existing 
mortgage is equiyalent to the notice resulting 
from the registry: consequently that the ab- 


sence of the record of a mortgage is no evi- 
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dence of the mortgagee’s intention not to rely East’n. District. 


thereon. 


Pleadings in this state are confined to peti- 


tion and answer. 


The plaintiff needs not 


deny thefacts pleaded inavoidance of hisclaim, 
in the answer, in order to be admitted to dis- 
prove them or call on the defendant to establish 


them. 


ceptions of non-age, coverture, violence, fraud, 
prescription, and the like, without. pleading 


The plaintiff may resort to the ex- 


them, because he is not permitted to reply. 
But the appellant’s counsel has urged that 


fraud is 


not presumed, but must be proven, 


‘ergo, it must be alleged, and the appellee might 


have amended his petition for an injunction. 


Non-age, coverture, violence, &c. must all 


be proven, yet the plaintiff to whom a release 


would be opposed by the answer, may avail 
himself of any of these exceptions without 
pleading it. If it were admitted, that because 
by an amendment, a party might bring a charge 
of fraud before the court, and therefore he 


must amend, it would follow that in every 


case these may be rebutted, &c. by way of 


amendment, whenever, by the former practice, 


they were necessary. 


We think the court did not err in overruling 


the appellant’s counsel’s objection to the in- 


June, 1829: 
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troduction of evidence to shew hnowledge in 
the purchaser before the sale of the existing 
mortgage. . 

Fagot, the judge of the parish of St. Ber. 
nard, deposed that the appellant was present 
at the passation of the notarial act, by which 
Louis N. Allard, his father and vendor, ac- 
quired the premises, that the act which con- 
tained a mention of the mortgage now sought 
to be enforced, was read aloud in his pre- 


sence, and that the appellant went out to look 


for, and brought a witness, who was wanting 


to subscribe the act; and the witness after- 
wards delivered to the appellant, at his request, 


a copy of the said act of sale. That after the 


act of sale of the premises, by Louis N. Al- — 


lard, to the appellant, was passed and recorded 


in the witness’ office, the appellant brought | 


for his signature the sketch of a certificate of 


the mortgage recorded in the witness’ office, 


as affecting the premises, in which that sought 
to be enforced was not stated. Witness, no- 
ticing the omission, refused to sign the certifi 
cate, unless said mortgage was inserted, by 
the appellant said he wanted no certificate in 
which said mortgage was inserted: that the 
sketch of a certificate presented was drawn by 
his, the appellant’s lawyer, and the object of 
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) it was to annul the mortgage sought to be East’n. District. 


June, 1829. 
enforced. wy»n~/ 
From the above testimony, it appears to us Puanr.’s Bank 
OF GA, 
the inferior judge did not err, inconcluding 


t that the appellant bought the premises with 
h | the perfect knowledge that they were burden- 
7 ed with the mortgage, against which he seeks 
ir relief in this court. 

it But his counsel urges that, admitting this 

fact, still, as it appears that the mention of the 

Kk mortgage in the act of sale to his father and 

5 =| vendor, was accompanied by a covenant of 

t- | the then vendor to relieve the vendee from the 

st, : Rarden of the mortgage, and that in the certifi- 

he | cate of the recorder of mortgages, stating the 

Al- | absence of the incumbrance, he might fairly 

led} find evidence of the performance of the cove- 

ht | nant of his intermediate vendor. 

of 4 The district judge has thought otherwise. 

ey | The appellee’s counsel have invoked as an : 
ght | evidence of the appellant’s bad faith, his at- 


no- | tempt to induce the parish judge to violate his 
if | duty, by hiding the truth and giving a false 
bu; Jcertificate. It is true, this attempt of the ap- 
e in pellant, though no evidence of his good faith, 
the | atthe time it was made, is no absolute evi- 
ie dence of dishonesty at the time of the pur- 
t 0 


chase. It may have had some influence 
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on the inferior judge, and we are not ready to 
say it ought not to have any. Men ought to 
be deterred from the commission of a dishonest 
act, by the reflection that it will render their | 
deviation from the path of rectitude more 
easily believed, in other instances. 

The magnitude of the sum for which the 
land was mortgaged, twenty thousand dollars, 
and the delayed time of payment, have been 
presented by the app¢llee’s counsel as violent 
presumptions that the appellant was not de- 
ceived by the recorder’s certificate. 

After a close examination of the case, we 
have come to the conclusion, that as the case 
turns on a simple question of fact, on the sola. 
tion of which it is far from clear that the dis: 
trict judge erred, we ought not to reverse the 
judgment. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed, with costs. 


Morse for the plaintiffs—Seghers for the | 
defendant. | 
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East’n. District. 
ABAT vs. HOLMES. June, 1829. 
' Pw 
. Apreat from the court of the first district. . ae. 
e Rig Hous. 
‘ Porter, J. delivered the opinion of the court. Ife party be 
The petitioner alleges, that judgment was ici be tas: 
tendered in his favor against the firm of C. C. 240 ar 
n, he may avail 


Whitman & Co. for the sum of one thousand himself of the 

and three dollars, with interest. That this firm “Ts omah equte 
rtners, ser 

was composed of three partners, viz: Whit- pen the sister of 
one o m, 

man, Howard and the defendant, who were all his house, is ir- 

liable tn solido for the debt. a A party inp 


’ That on the 3d of November, 1827; the de- m*ke © surren- 


der, may recon- 


fendant was arrésted on a writ of capias ad ‘00° ‘he Plaintiff 


in da’ for a 
satisfaciendum, that since his arrest his co-ob- “rors! ™Pr*- 


ligors have discharged part of the debt, and 
that there remains now due, the sum of 


- $409 16-100, for which the defendant made 


no satisfaction, although he has been fourteen 
months imprisoned. 

The petition concludes that the defendant be 
compelled to deliver a schedule of his proper- 
ty on oath, and transfer the same to his credi- 
tors, agreeable to “an act for the relief of in- 


_ solvent debtors in actual custody, and for es- 
} ‘ablishing prison bounds for the public jails and 
: for other purposes,” approv ed March, 25th, 


Vou. vi. (n.8.) 19 
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that there is arly judgment against him in favor 
of the plaintiff, and concludes by praying 
remuneration ; that in consequence of the ille, 
gal, oppressive and wrongful imprisonment, he 
has sustained from the acts of the plaintiff, the 
latter be condemned to pay the sum of $1000 P 
with costs of suit. ae bi 

The plaintiff filed an exception to the an 
swer, on the ground, that, in the suit in whi bh i 
the writ had issued, the defendant had pleaded, | 
satisfaction of the judgment. The judge way 
of opinion, that no citation having been se od 
on the defendant in the suit, in which the ca, eH 
had issued, the petition filed in this case shouk 
be dismissed. But he considered this was J | 
a case in which remuneration could be asked — 







a i 
ew 





damages should be overruled. ) | 

The plaintiff appealed from this decision, | 
and the defendant has prayed, that so much of” 
the decree as dismissed his prayer in a 
eration should be amended. j 

‘The fact of the defendant not having bom 
regularly cited in the case of the Plaintiff 18 
Whitman & Co. is clearly established. The | 
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 geturn of the sheriff in that case was, sporveid Eest’n, District. 


a copy of petition and copy of citation in the 
French and English languages, on C. C; Whit- 
man, by leaving the same with his sister, Miss 
Whitman, at his domicil, in Delor street, be- 
tween Tchoupitoulas and Magazine a, 
Dec, 29, 1826.” 


The code of practice, article 198, requires 


‘ | Sitations in suits against’ a pattnership,' to be 
_ |. served on one of the firm in person, or at their 
More or counting house, by delivery to their 
“derk or agent. The return here shews the 
“iervice to have been made at the house of one: 


wf the partners, and does not state'the citation 


delivered to a clerk or agent of the firm. 


| | fewas therefore contrary to law, and could not 
4} be the basis of a judgment, unless the want of 


ithas been waived by some act of the defend- 
‘ants, 

* The first ground taken to stipport the waiver, 
\y the silence of the defendant, after notice of 


h bof | i f phdzenen was served on him. But ho sach 


ae 
i Be 
nun- | 


‘) Be 


‘onseqnence can in our opinion follow the 


_ & neglect to make opposition. It is not so enaet- 








been | ed by positive law, and without such a provi- 
ff 08 
The | the defendant abandoned his right; because he 


sion, the court can see no ground for declaring, 
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Rest’ns Dinteint did not assert it. the moment he was aware 
ww of! its infringement, 


a a . It is shewn’ the defendant has been fourteen | 
months in confinement, under the writ of eg 
pias ad satisfaciendum, and it is farther |. 

: shewn, that since he was confined, he endeay. : | 
ored to be restored to his liberty by application 7 
to the court, uader whose. authority the writ 
issued, This application was grounded on ty 
fact of one of his co-debtors having been i 7 | 
prisoned on the same judgment, and discharge 4 
out of custody by the plaintiff in execution. |. Pi | 

The application to, be discharged - out, @ § | 
custody, in consequence of an act of the f- 
plaintiff, did not, in our opinion, admit the ‘ 
was a_ legal cause for imprisonment. This is 
quite different from a man pleading non | 
factum, and payment for an obligation whieh, 
never existing, cannot have been paid. Buta 
judgment, improperly obtained, may be dis, | 
charged by some subsequent act of the party 
obtaining it, and such act, and _ the attempt by | 
the defendant to profit by it, do. not necessarily 
imply that the judgment was legal. a 
The defendant permitting himself to be ar- & 
rested on the writ of capias ad satisfaciendum 
“is next relied on, as evidence of his acquies- 7 
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are | -cence in the legality of the judgment. © If this Best's. mt 
be true, the writ had the same effect one hour Wey 
or one minute, after the defendant was arres- . “47 
ted, as it has now. The provisions in the code 
. of practice, 612 and 618, evidently apply to 
cases, where the party cast has stood by and 
suffered the money to be made by a sale of 
his property, as may he seen by the corres: 
|. ponding part of the work in French. They 
can have no application to the execution of the 
judgment by imprisonment; for then the at- 
lage tempt of the plaintiff to enforce the judgment, 
-z by arresting the defendant, would deprive him 
he | of all means of opposition. Between the 
_} > fizure and sale of his goods, time is afforded 
1. fomake opposition; for the execution does not — 
obtain its object; in other words, is not exe- 
cuted until the sale. So under the ca. sa. the 
judgment is not executed, in the meaning at- 
tached to their words in the code of practice, 
‘until the defendant by reason of the coercion, 


vs. 
Houmza. 











* practised on his person, pays the money. 
— We differ with the judge below, in regard 
to the plea of remuneration. We think the 
- demand is connected with, and incidental to, 





) the claim of the petitioner, to compel him to 
' surrender his goods. The plaintiff insists he 
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3 aeeetiinia. has a right, ia consequence of the imprison. 
we~-ey ment of the defendant, to force him to make 
—- oe schedule of his goods, and abandon them 
House. to his creditors. The latter replies, thatifar 
from such a consequence following the im, 
prisonment, he has a right to demand damages 
by reason of the confinement of his person 
being illegal. There appears to us & clos. 
connexion between their demands. TT 7 


both spring from the same cause. 


It is therefore ordered, adjudged and de 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and it 
farther ordered, adjudged and decreed, hs 7 
the petition of the plaintiff be dismissed, atid 
that this canse be remanded to try the ques. 
tion, arising on the defendant’s demand int "I 
muneration, and it is further ordered, aa 
the appellant pay the costs of this appeal. L. 


Seghers for the plaintiff—Slidell for the 
defendant, | 
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If a sequestra- . e's 4 
tion be obtained Porter, J. delivered the opinion of t rs 


against anabsent court, Under the act of assembly, of the 20d 
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of March, 1826, authorising creditors of an Renta Bienes: 

absconding debtor, to sequestrate his property, w+ 

‘and proceed against him as in case of a forced “ores 

‘gurrender, the plaintiffs made oath, that the pevazi. 
defendant had absconded, and obtained an debtor, he may 
order of sequestration against his goods and prove the facts 
efiects. The judge further directed a meeting : 
of the creditors of the defendant, and appointed 
counsel to defend the rights of the absent cred- 
ior, This order is dated on the 18th of 

March, 1829, 

__.Previous to the time fixed for the meeting of 
the creditors, the defendant returned to the 
tate, and took a rule on the plaintiffs to shew 
case why the order of sequestration should 
tot be set aside, on the ground, that the allega- 

fions in the petition, on which it issued, were 

‘Uunte, This rule is dated on the 3d of April, 

) 1829, 

» the It came on, and was tried on the 18th of 

thesame month. Three days after, a meeting 
of the creditors was had, who voted for an ac- 
| ‘ptance.of the surrender of his property, and 

F én ~ the appointment of syndics, 

“@ On the trial of the cause,. the plaintiffs ob- 

__# jected to any evidence being introduced by the 
f the'} “defendant, on the ground, that no proof was 
p 20h : 


4S 88 SF RBS” 
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‘against whom they are made. 


If it bad, its constitutionality might well 


‘They should have made opposition ‘on’ his 
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admissible to disprove the allegationscontained — 
in the petition. The judge admitted the evis | ; 
dence, and a bill of exception was taken to hig q 
opinion. | 
The court committed no error in admitting 
the proof. - It may be safely stated as a general | 
rule, that all allegations in a petition, which are ia 
set forth as the ground on which a judgmentis |! 
asked, are subject to be disproved by the pary ff 
The contrary. | 
docirine would place every man in society 
the mercy of those who thought proper to'ak 
lege what was not true against him. The | 


resorted to by the creditors in this instance, fi 
made no exception to the principle just ste od, 


doubted. Acts of 1826, page 140, art. 6. we 
In this court it has been contended, that the 
case was improperly tried in the court be ( 
on arule to shew cause, why the sequestrati mn 
should not be set aside. ‘That an answel 
should have been put in, and the casé trie 
the ordinary way, after issue joined. i 
Admitting the position to be correct, ‘the 
plaintiffs are ‘too late in making the objectid . 
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> ground, to.an enquiry in the merits, in the court East's, Di sc cs 
| of the first instance, after taking the chance of, -“.—~" 


Kennepy &-. 


. and obtaining a judgment in their favor in the “Dicn,ur 

| tribunal below, they cannot be permitied tO pyri, ae 
sepd the cause back and have it tried a second : 
time.. The issue though , not formally made _ 
upon the rule, was sufficiently so, in substanée, 

_ authorise ajudgmenton the merits, 

 . Jt isalleged, that a proceeding so informal as - 

this was, cannot bind the other creditors. This 4 

a might be true, if those creditors, at the . 

ne the rule was taken and heard, had joined 

jie petition. But the case was tried on the 

‘Bh, and the meeting before the notary, at 

hich they voted for accepting the surrender, 

5° not take place until the 2ist.. Until they 

ave their assent, the case: was alone between . 

[a positioners and the defendant. . 

-, On the merits, the opinion of the judge below 

_was in favor ofthe — and RR the 

‘defendant. 

) We are'in the habit of paying considerable 

it} Tspect, to the conclusion of the courts in the 

/ 4% first instance, on questions of fact; but, in this 

‘the case, the evidence has produced a totally dif- 

jon ferent impression on our minds, and‘ we'yield 

n' tht | themore readily to our conelusion; because the 

} Vonvut(ns.) 2 
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East’n. District. judge seems to have decided against the de, | 


fendant, not on the fact of his having abscon, 
ded, but of the plaintifis having good cause 
suppose he had, 

The view, which the court below pase. 
case, has been much pressed on vur : 
tion, A great’ deal has been said of the’ 
cumstances, under which the defendant left the 
city, on his voyage to’ New-York, and that | 
furnished just cause for the belief entertain 
by the petitioners, that he had absconded, ‘TI . 
fallacy of this reasoning, in relation to the ey 4 
quiry we have now to make, appears to | “a 
obvious. All the causes of suspicion which th 
plaintifis allege, may have existed at the t 
the writ of sequestration was taken out, 
the case has to be tried) ‘by us, not only om tht 
grounds of belief which the petitioners h lat 
the time they sued out the writ of sequestration 
but on all the facts which have been devel i 
since the defendant’s return, That return , | 
circumstances which occurred during his ab- 
sence, the course of conduct pursued by” 
him in New-York, the fact of his having 5 
purchased goods and shipped them for this port, # 
with many other articles which need not be J 
stated in detail, must all be examined, aswell | 


‘ 
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7 & as those in which the plaintifis took out a writ East's District. 
of sequestration, The fact that we have to try a~ 


” jg whether the defendant was an absconding “prcztsr” 


} | debtor at the time the proceedingscommenced pervsisw. 
© | againsthim. On the proof now adduced, not 
adoubt exists on our minds, that he was not, 
The argument, used by the petitioners, might 
be entitled to gréat. weight, if they were sued 
for damages ‘for taking out the writ; but, the 
yada fact, and és existence are different 


“It is therefore ordered, adjudged and de- 
ated, that the judgment of the parish court be 
“gnnulled, avoided and reversed, and it is far- 
‘Wer ordered, adjudged and decreed, that the" 
. Writ of sequestration granted in this case be 
"i aside, that the cause be remanded, to be 
_ roceeded in according to law, and that the 
" ‘appellee pay the costs of thisappeal.,. 














McCALEP vs, HART. 


Appeat from the court of the first district. _ If there be judg- 
ment against the 

vendee in favor 

Porter, J. delivered the opinion of the of the vendor, & 
the party called 

| court. This is a redhibitory action for the are he | 
| recission of the sale of a slave, bought by the Ps quents, that 
1 in favor of the 


plaintiff from the defendant. The evidence warrantor cannot 


Pet EL ST RSS 








— SS ee ee oe, 


: 
' 


Se ae Se es Soe e So eee ge re Se See nam a aoa i => 
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East'n District. fully establishes the existence of vices which iy 
June, 1829. ? 
ww require us to annul the contract. The court 
M’Cauer below, therefore, did not err, in decreeing the; i 

Hart. defendant to fake the slave back, and pay the | 

Hobe ie. plaintiff the sum of $450, the price. ae: “4 

ed. bins: : 

‘The defendant’s demand erteeniy. t 
his vendor was dismissed, and from that j | 
ment he appealed,’'as well as from that re 

dered against him’ in favor ‘of’ the plain a 

But it does not appear, that’ any citation i j 

appeal has been served on the party cited im | 

warranty: “ He is not, therefore, before- be 7 4 

court, and the-correctness of the judgment, 

it relates to him, cannot be examined. | 













































It is therefore ordered, adjudged aud dey 

creéd, that the judgment of the district cout | 
condemning the defendant to take back th 
slave, mentioned in the petition, and pay to be 
plaintiff the sum of four hundred and Ay 
dollars, with legal interest from judicial d 
mand, with costs in both courts. . 
















Peirce for the plaintiffi—Grymes od 
defendant. 58 

















OF THE STATE OF LOUISIANA. 157 


East’n. District. 
BUSHNELL vs. BROWN’S HEIRS. June, 1829. 
aa A 


iy ty “AppEAL from the court of the third district, ‘Busawene 





vs. 


| the judge of the fourth presiding. Bnowsiadigans 
ip If a case be re- 
manded, the 


. ry ie Martin, J. delivered the opinion of the court on its ie- 





















court. cart. ‘This’ case was remanded from this oo ggenatins 
court, at May term, 1826, vol. 4, 501, with ihe © tli 
‘directions: to the judge to grant: an order of i ing, the feet 


fects @ survey, 


‘survey, and admit in evidence the records Of and the party im 
the court against the plaintiff. .  Seomlilienee 
There’ was judgment for the defendants,.the clap ew 


without it, he 


“ation was dissolved, and the. poplsial cummet anaes” 
ond appeal as- 


aled. sign as error,that 
ya no survey took 
The appellant’s counsel has drawn our at- place. 
tion to a bill of exceptions, taken at the trial 
‘Phefore the judgment was reversed in May, 
| ig . It appears to us that we cannot travel - 
hack, beyond the proceedings posterior to our 

Vast judgment. 

pe further says, that the order of survey, . 
ich we ordered to issue, was not granted, 
Wt was for the party for whose benefit this 
o der was to issue, to move for it: if he did 
“not, the presumption is, that he was satisfied 


| 7. the case should proceed without it. 


_, He complains, lastly, that the process verbal 
‘of the sale is not a title: there were no wit- 
nesses to the sale. 
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East’n. District. We have held that the process verbal of 9 
aL sale by the register of wills in the city of New r 
BUSENEL” Qrleans, is evidence of title. Hubine ™ 

Brown’s Heras Zanico, 5 Martin 372. 

There is no copy of the process verbal 
sale coming with the record, and we c 
ascertain what witnesses there were. It 
the duty of the appellant, who now all 
this fact, to enable us to ascertain its 


istence. - 


It is therefore’ ordered, sijodged and Lal 
creed, that the judgment of the district c 
be affirmed with costs. 








POIGNARD w. LIVERMORE. ‘> 4 | 


In mere ques Appgat from the court of the first dist 
tion of facts, the 


decisions of the : Po mee 
inferior judge has Martin, J. delivered the opinion of | 


much weight. 
court. The plaintiff, as assignee of W. T 
Peterson & Co. claims from the defendant 
owner of the steam boat James Ross, $501 g 


and interest, for advances made to Bar ; 
the defendant’s agent, for the use of the boat 

The defendant pleaded the general issue 
claiming by reconvention $21 25, for const 
a former suit, brought by the puis, epi | 
the defendant. 
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New | The defendant had judgment, and the East’n District. 
Sih a June, 1829 

ve,  plaintit appealed. rw 
| © The district judge has concluded, and we °°e*a#® 

Lof | think correctly, from the testimony, thatthe *¥4*°"s- 
not | supplies, furnished by W. 'T. Peterson & Co. 
: were 80 on the account of Whiting & Stack- 

pole, to whom they were indebted, and one of 

whom (Stackpole) was indebted to the defend- 

sit, The question is merely one of fact, . 

yhich we think was properly determined, 5 in. 


go s 


of the defendant. — 


a. is therefore: ordered, | adjudged and de- 
d that the judgment of the district court 
affirmed. The plaintiff paying costs in 
‘courts. , 




















Duncan for the plaintiff—Livermore for 
defendant. 


T ecuemeheinenimenenall 


BRAND ws. DAUNOY 


PY 
q <2 
oF 


f a «tet The vendee has 
@ Areca. from the courtof thefirst district. a. © oe 


land, as far as the 


’Porreg, J. delivered the opinion of the spot mt aad = “ 


| court, The’ petitioner sold to the defendant, the a oe 
vainst § * lot of ground with buildings, erected on it. tle him to reach 
, 

. The ‘matter. in dispute between the parties 


se F grows. out‘of the sale, and relates to a passage 
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- June; 1829: 


Branp 
v8. 


East’n, District. of three feet in front on the street, with fiftyin 
wa-w depth, adjoining the lot. The defendant in. | 


Daunoy. . 


‘ten in depth, bounded on one side by prope 
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sists it madé a part of the property purchased 
by her from the plaintiff. He contends, it Was. ot 
not included in the conveyance. a 

The court of the first instance gave judg, 
ment against the petitioner, and he appealed 

In the act of sale, the property is described, : 
as being” that which the plaintiff car 7 
from John McDonogh, containing twenty-tp 
feet six inches in front, with one hundred an 











belonging to Manuel Audry, and on the ¢ 
by a lot of the vendor. ! 
This passage is only fifty-feet i in depth, ti 
there is land enough independant of it 7 
supply the number of feet which the dest 
declares the lot to ‘contain. So far the 
support the plaintiff’s pretensions; but 
description of the boundaries is inconsis 
with them; for, if the three feet were re 
by him, then the lot wag not as the convey: | 
ance states, bounded on ‘one side by property 
of Andry, and on the other by the vendor’s, § 
The limits on each side would have been land & 
of the seller; or rather it would have been ‘ 
bounded on one side, to the depth of fifty. feet j 















oa 
8 
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by land of the petitioner’s, and on the remain- East’n. District. 


ing portion of one hundred and ten feet, its 
limit would have been the property of Andry. 


With. this uncertainty, in regard to the 


boundaries, we think the court did not err, in 
admitting parol evidence. The ambiguity 
was latent, and arose from matters within the 
instrument, 

The evidence proves satisfactorily, that the 


wey * passage now sued for entered into the views of 
_ the parties at the time the contract was made: 


We think the court below did not err, in 
deciding against the plaintiff. 
There are two bills of exceptions taken by 
the plaintiff. The first relates to the permis- 


- sion given by the court to the appellee to prove 
title, when she bad not pleaded it in her an- 


swer. On referring to the answer, we find it 
does aver the defendant to be the owner of the 


~ premises sued for. It would have been more 


regular, if the answer had stated under what 


title the defendant derived her right; but, as 


we cannot believe the plaintiff was surprised 
by the predaction of his owa deed, we see no 
reason for remanding the cause, more parti_ 
cularly as no application was made for a new 
trial on that ground, in the court below. 


Von. vii. (N.8.) = 21 


June, 1829. 
eed) 


Branp 
v8. 
Davunoy. 
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East’n. District. The second goes to the refusal to permit the 
June, 1829. 


wr-~w~ clerk of the notary tw testify, that he went to 
age another notary’s office, to examine the sale 

DAUNOX- from McDonogh to Brand, and took a note of 
the title and boundaries, for the purpose. of 

drawing the deed from the plaintiff to defend. 

ant. The proof was objected to, as irrevalent, 


and we think correctly. We are unable to — 









perceive what effect it could have on the case, | 


It is therefore ordered, adjudged and de: q 
creed, that the judgment of the district court 
be affirmed, with costs. . 


Watts for the plaintif_—Peirce for the de- 
fendant. a 


DONALDSON vs. ROUZAN. 


A sheriffs’ deed ‘atriadll : 
doesnot passthe  SPPEAL from the court of the second district, J 


property of the 
defendant in exi- 
cution, unless : 
_ there be @ judg- Porter, J. delivered the opinion -of the 


But if the debt : , , 
hasbeen paid, he Court. This case is the same in regard to all 


cannot recover 


his property, the facts under which the petitioner and de- 
without i ‘i ‘ 
the purchaser. fendant set up a title to the premises with that 

of the same plaintiff vs, Winter, lately decided 7 


in this court, except that in this instance there 


the judge of said district presiding. 
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is no claim on the part of the defendant to be 


paid for improvements. 
le . The judge below thought the sheriff’s deed, 








of without a judgment, did not pass the right of 
of the defendant in execution to the purchaser, 
a. and in that opinion we concur. But he thought 
at, ] that, as the purchase money had been applied 
to} tothe benefit of the estate of the plaintiff's tes- 
ey i , ator, she ought not to recover the lot, withou® 
de: i -feturning the price paid for it. In the view 
ut ~ taken by the judge below, we also concur; and 
‘ it is, therefore, ordered, adjudged and decreed, 
de. : that his judgment be affirmed, with costs. 
McCaleb for the plaintiff. 





BYRD vs. McMICKEN. 


| Appeat from the court of probates of the 
} parish of West Feliciana. 


Martin, J. delivered the opinion of the 
court. This case was remanded from this 
‘court, in May, 1827, vol. 5,516. On its re- 
turn, McMicken filed an answer, averring his 
readiness to receive the property of the estate 
in the hands of Byrd, and to receive and settle 
his accounts, but denied Byrd’s right to retain 
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East’n: District. 
June, 1829. 
ON 
DonALpson 

v8. 
Rovzan. 


A curator can- 
not compensate 
a claim of the es- 
tate, with a debt . 
due to a firm of 
which he is @ 
member. 
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East’n. District. 
June, 1820. 
WIN ead 
Byrp 


v8. 
McMicKen. 





‘ 


CASES IN THE SUPREME COURT 


any part of the estate, for the firm of A. & W. 
Byrd. He urged that Byrd was chargeable 
for the appraised value of the property of the — 
estate, having disposed of it, in an illegal | 
manner. 

Haroldson intervened, and prayed to > be | 
subrogated with his co-surety on Byrd's” 4 
curator’s bond, to the rights of the estate on i: 
Byrd’s property. + | 

The court decreed, that Byrd’s account of 
file, so far as it relates to privileged debts paid " 





















by him, be allowed and passed: that the sum 
of $2557 11, be considered as compensa de 
with, or paid to, A. & W. Byrd, and the ba! 
lance, $1956 91, be paid to the present curate | 
(McMicken,) for the benefit of the creditors & | 
the estate, with the reservation in favor of ‘th 





sureties on Byrd’s curator bond, and of a privie’ | 
lege or preference over the creditors of the . 
of A. & W. Byrd: the costs to be paid by) q 
the estate, q 
The court certainly erred, in allowing Byrd, 
the former curator, any part of the estate, or | 
considering the same as compensated with, | 
for the benefit of A. §& W. Byrd: they must — 
be paid with the other creditors of the estate, 
and the former curator must absolutely empty | ; 
his hands into those of the present. 














} apartner be appointed curator of the estate 
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The sureties of the first curator may be East’n. District. 


‘gabrogated to rights of his, but not to those of 


a firm, of which he was a member. Although 


adebtor of the firm, his ath, ts as a curator, are 


| estate, and his sureties suffer, their claim is 
i ! - against him alone, and not against the firm. 


_ As to the demand of the present curator, 
in the former account for the value of the 
pods, at the price of the appraisement, the 
curt of probates have not acted on it. It 
wppears by the record, that a very large pro- 
pation of the estate was purchased by A. & 

M4 Byrd, of the firm of whom the then curator 

a partner. The case in this particular 


FL & Fesnnot be distinguished from that of Hand & 


. . a. vs. Norris’ heirs, 11 Martin, 297. The 








{| le was illegal, and as the curator received the 
 } goods, it is just he should account for them, at 
q | their appraised value. 


It is therefore ordered, adjudged and de- 


cred, that the judgment of the court of probates 


be annulled, avoided and reversed, and the 


} case be remanded, with directions to the judge 
} of probates to cause the former curator and 
| appellee, Byrd, to account for the appraised 


June, 1829. 
Py~/ 


Byrp 
v8. 


of McMicxen. 
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East’n. District. 
June, 1829. 
PY 


Byrp 
vs" 
McMIcKEN. 


When the evi- 
dence is not con- 
clusive, the de- 
cision below is 
not disturbed, 
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value of the goods, purchased by the firm of 4, 
& W. Byrd, and himself, and for all moneys in | 
his hands, without allowing him to retain of 
compensate any part thereof with, or for, the 
firm of A. & W. Byrd, and proceed therein, 
according to the principles here laid down; : 















_— —— ee <> iy eg oe = -- 


the appellee paying costs in this court. cs 


Preston for the plaintiff. 





LIVAUDAIS vs. STEAM BOAT AMERICA. | 


Appeau from the court of the first distri¢t 





Porter, J. delivered the opinion of te 


: ap iter se pea we >. 


court, This action is brought to recover "i 
value of the plaintiff's slave, drowned ® |? 
consequence of a pirogue, in which he wa 


steam boat, and upset. |. 
The cause was yams twice to vial ; 


judge, who decided in favor of the defendant, ft 
and the plaintiff appealed. 

The evidence is contradictory and cannot jst 
be reconciled. After several perusals, : 
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minds have been left in doubt, whether the East’n. District. 


of A. . . . June, 1829. 
vein accident was owing to the negligence of the w\~ 
_- | persons in care of the boat, or not. Under these *""4°?4"* 
7 S. Boat 


| circumstances, as the burden of establishing aszrica. 
1 i. right to recover was thrown on the plain- 
: if and, as there has been a decision in the 
| court of the first instance in favor of the de- 


_ | fendant, it must prevail here. 






It is therefore ordered, adjudged and de- 
‘ih that the judgment of the court of pro- 
‘ates be affirmed, with costs. 











‘ | Maurian § Derbigny for the plaintiffi— 
Ps eis for the defendant. 








BELDEN & AL. vs. ROSE. 


_ Apreau from the court of the first district. | Evidence may 
t be received to 
vi ’ her support a plea of 
Martin, J. delivered the opinion of the tender, in’ which 
? : ‘ . the time is not 
‘Tourt. In this case, there is a bill of excep- stated. 
f : 4 Mp bee _ When the court 
yerdit Films to the opinion of the court, permitting is not satisfied 
ae : L with the verdict 
oth i Fike defendant to give evidence to support a the a 
manded. 


The statute does not require defendants to 
cannot iate the matters they urge in their defence, 
fyvith all the correctness of time and place, 











. 
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East’n. District. 
June, 1829. 
PY ey 

Bevpen & AL. 

v3. 
Ross. 


The surety on 
a bond, with the 
condition that the 


» principal shall not 


depart without 
leave of the cougt 
may surrender 
him. 
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which are required in the petition; the reasuq)} 
is, that the AMefence i is more favoured, than’ 0 
claim. Payment may be pleaded, withouy ‘tis 
saying when and where it was mede, "4 ‘ 
tender is more analogous to payment, than gayi 
other defence. We think the district court, 
did not err. a 

The defendant is in. possession of a verdid 
and judgment. We have not viewed the cag 








in the same manner as the jury, and it bece ne. 
our duty to remand the case, for a second 7 
quiry, especially as the plaintiff made an "I 
successful attempt to set the verdict aside, 


It is therefore ordered, adjudged and | , 
creed, that the judgment of the district ¢ at 
be annulled, avoided and reversed, the verd 7 
set aside, and the case remanded for a ne 
trial, the defendant —_ appellee paying coals 
‘a 





in this court. 







Maybin for the plaintiffs—Eustis for th 
defendants. * 





JAYNE & AL. vs. COX. 
Apreat from the court of the first district, 


Martin, J. delivered the opinion of the 
court. The defendant, bail of a debtor of the 
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‘jfpdgment against him, the bail. ‘The plaintiff 


1a. | ae, pending the suit, the bail was fixed and 
‘ uld not discharge himself by the surrender, 
out | The district court gave judgment for the 
. S}uefeodant, and the plaintiffs appealed, 
Thecondition of the bond subscribed by the 
i | present defendant, was that the plaintiffs’ debt- 
Com, | yshould not depart the state without the 
I jave of the court, and that in case he did, the. 


# jretlice, 219. 

‘ he 222d article provides, that a debtor, 
whee debt is not yet payable, on being ar- 
_} ested, shall give bond to appear, when the 
" bebt becomes due, &c. 

The 224th article provides that an insolvent 
/)] &btor, who has ceded his goods, may, in cer- 
+] tip cases, be arrested, and obtain his liberty, 
+} giving bond not to leave the limits of the 
"| Wtisdiction of the court. 

| The article 230th provides, that one, who 
, leomes surety that another shall not depart 
pe state, or leave the jurisdiction of the court, 





WF which the order of surety was granted, and 
What he will appear to answer the judgment, 
Von.vint. (xs) 22 
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jaintiff, surrendered his principal, before any East’n. District: 


June, 1829. 
PY 


4 [wsisted that, as his debtor had gone out of the J4¥3 & as 


Cox. 


i esont defendant should pay, ge. Code of - 
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East’n. District. 
June, 1829. 


a A 
ee & aL. 


Cox. 
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may be discharged from all responsibility, by 
surrendering to the sheriff the person of the 


debtor, whom he had arrested. 
It is clear, that the legislature, by the 20, 


article, meant to provide for the discharge gf] 


sureties of ordinary defendants, sued  g 
debt already payable, who give bond nop 
depart the state; the sureties of debtors ho 
are arrested on debts not yet payable, whogin 
surety to appear; and the sureties of insolay 
debtors, who give surety not to leave the liniy 
of the jurisdiction of the court. By a clang 
er typographical error, the copulative anja 
the third line of the 230th article, has bm 
substituted for the disjunctive or, in the 
In the French version, the particle ov isa, 

The present defendant and appellee wu, 
therefore, discharged from all liability, bya 
rendering. the plaintiff’s debtor. 

It is therefore ordered, adjuged and decred, 


that the judgment of the district court be # 
firmed with costs, “9 








Slidell for the paint --ireeiae fot} 
the defendant. 
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: East’n. District. 
lity, by ROCHELLE & AL. ve. ALVAREZ, June, 1829.. 
of the Pea 


ArrzaL from the court of the parish and Boce=xus 
ty of New-Orleans. 


ve. 
ALVAREZ. 
Actions take 


args of | Marriy, J. delivered the opinion of the their character 


l a 
| not 10 


lecredl 


be ot | Mitton. 


from the nature 


eurt. The plaintiffs, stating that that they of the relief 
were the Owners and possessors of a negro ~— 
yom the defendant wrongfully took from 
hem, prayed to be maintained in their posses - 
won: they obtained a writ of sequestration. : 

The defendant pleaded the general issue; 
wdaverred himself the true and lawful pro- 
pitor of the slave. 

Rochelle having died, his heirs and the 

chet plaintiff filed a supplemental petition, — 
without averring that Rochelle and Shiff were 
be purchasers and owners of the slave, that " 
he defendants title was fraudulent and null: 


| bepetition concludes, by the declaration that 


ly persist in the conclusions of the former 


The plaintifis were non-suited and ap.’ 
yealed, 





dge ft Their counsel has first drawn our attention 


}ba judgment by which their supplemental pe- 


‘jtion was set aside, on the ground that it 


hanged a possessary into a petitory action. 
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East’n. District. We think the perish judge erred: the Sup. 


June, 1829. 

.o~~w __— plemental petition, containing no new demand, 
Gromnaas could not: change the nature of the ACtion, 
Auvanez. The original petition concludes with a prayer, 


that the plaintiffs might be maintained in the, 
possession of the slave; the supplemental on, 
declared, after stating new facts, that the plain. 
tiffs persisted in the conclusions; in othe 
words, in what they had prayed for, in thy 
original petition. 

Actions take their character from the nate 
of the relief sought. Code of practice, 43 4 


. It is therefore ordered, adjudged and &. 
creed, that the judgment of the parish coun 
be annulled, avoided and reversed, that th 
supplemental petition be reinstated, and ie 
case remanded for further proceedings, te 
defendant and appellee paying costs in ths 
court. 

Moreau & Soule for the plaintiffs—Cann 
for the defendant. | 





BULLOC vs. PAILHOS. 


aiions verdict, Aprpea. from tlie court of the parish and 
ere be judg- 
brs ain city of New-Orleans. 

an appeal the aa F 
court thinks it © Porter, J. delivered the opinion of th 
ought to have ; i 
been for the de- court. The plaintiff sent the defendant © 











Ne SUp- 
mand, 
action, 
prayer, 
0 their 
tal one 
> plain. 
1 other 
1D the 


> Nature 


, 43,46 


und de. 
h cour 
hat the 
nd tie 


in this 


‘ish " 


of the 
dant " 
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Mexico, as supercargo of a vessel, and intrusted 
to him a quantity of goods for sale. He was 
to receive, by the afticles of agreement, one 
half the profits on the goods, as compensation 
for his labour. 

This action was brought to compel him to 
render an account. The cause was sub- 
snitted to a jury, who found a verdict in the 
following words: “We find a verdict of five 
liundred and seventy-four dollars ninety cents, 
cash, in favor of the plaintiff, and said plaintiff 
to receive one half the proceeds of the out- 
standing debts and goods left behind by the 
defendant: say, seven hundred and fifty-one 
dollars eighty-seven cents of goods, and nine 
hundred and forty-six dollars eighteen cents, 
in notes and debis, as — in the defend- 
ant’s account.” 

On this verdict, the court rendered judg- 
ment in favour of the plaintiff, against the de- 
fendant, for the sum of five hundred and 
seventy-four dollars ninety-eight cents, cash» 
seven hundred and fifty-one dollars eighty- 
seven cents, goods, and nine hundred and 
forty-six dollars eighteen cents; in notes. 

From this judgment the defendant appealed, 
and there is evidently an error in it. The 


173 


East’n, District. 
June, 1829. 


Nd 
BuLioc 


V8 +5 


PaILHos. - 


fendant, the for- 
mer may be in- 
dulged with a 


new trial, 


altho’ 


he did not ask 


one below. 
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East’n. District. judge considered the verdict, as giving the 


June, 1829. : 
ee ad 
Buuuoc 
vs. 
PAILHos. 


whole amount of the goods and notes to the 
plaintiff, when the half is alone awarded to 
him. ye 

Such was our opinion, when the case was 
first argued, and so we decided. The plain. 
tiff, however, applied for a re-hearing, on the 
ground that the judgment should not have been 
final. That we ought to have remanded the 
cause for further proceedings: That he was 
led into error in the court below, by the deci- 
sion of the judge: That had he understood 
the verdict, as the court has, he would have 
moved for a new trial, on the ground of the 
verdict being contrary to evidence. 

On these grounds, we directed the cause to 
be argued again, snd counsel have now been 
heard on it. The argument has turned prin- 
cipally on the question, whether the defendant 
was a partner or agent. The plaintiff con- 
tends he was acting in the latter capacity, and 
that there was error in the jury allowing him 
a portion of the goods or debts, until a final 
settlement. 

We think with the plaintiff, that the de. 
fendant was not a partner, but an agent. He 
is so stated in the agreement. The property 
was uot at joint risk. The share, in the pro 
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fits, was the compensation he was to receive 
for his labour. In this view, however correct 
the verdict of the jury may have been, in rela- 
tion to the debts outstanding, as being a part 
of the proceeds of the sale of the goods, and 
making a portioa of tbe profits, there was an 
error in their deciding, that one half of the 
goods unsold belonged to the defendant. No- 
thing that we have been able to discover in 
the evidence, establishes any right or title in 
him to the property intrusted to him for sale. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be annulled, avoided and reversed, that the 
case be remanded for a new trial, the appellee 
paying the costs of the appeal. 





DONALDSOWN vs. WINTER. 


Appeat from the court of the second dis- 
trict, the judge of this district presiding. 


Porter, J. delivered the opinion of the 
court, The plaintiff, as universal heir of the 
late Wm. Donaldson, claims from the defend- 
ant a number of lots in the town of Donaldson- 
ville, which she alleges to be her property. 
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East’n. District, 
June, 1829. 
aan od 


Buiioc 
vs. 
PatLHos. 


The sentenee 
of a court of pro- 
bates admitting a 
will is prima fa- 
cie binding. 

The copy of a 
sheriff’s deed is 
no legal evidence 
till the absence of 
the original be 
accounted fo 

A sheriff's deed 
must be support- 
ed by a judgment. 

The plaintiff 
cannot recover 
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East’n. District. The defeadant admits he is in possessiow of 4 


June, 1829. 

wa-w the land, mentioned’in the petition; but denies 

DowaLpson that the plaintiff has any right under the will of 
WINTER: ~~ Donaldson. 1 

He also sets up a title under a purchasé — 
from Walker Gilbert, who bought, at a salé 
made by the sheriff of the parish of Ascension, 
under an execution or order of seizure, bear- 
ingdatethe day of 1826, issued 
by the judge of said parish, for a duty, lately . - 
assessed on said lauds, of $680, for making 
a levee in front thereof, on the bayou La- 
fourche. 

And he pleads the prescription of three, five 
and ten years; and prays, that if he be evicted, 
the plaintiff may be decreed to pay him — 
$2500, the value of improvements, put by him 
on the premises. 

Several bills of exceptions were taken on the 
trial. The first was to the introduction of 
Donaldson’s will inevidence. 1t was objected ; 

_ to on the following grounds: 

1. That it should have been signed by five 
witnesses, not including Livingston. 

2. That it was not proved according to law 
nor ordered to be executed. 

The will concludes in these words: “which 


has been dictated by me to Edw. Livingston, 
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1 ice poets casdiansingtaptinan 
~ J) and:testameit, in the presence ofthe other wit- Pe*asPson 





" nesses, who have signed the same the 28ihof hana 
f August 1813, signed William Donaldson, ca 
i Acknowledged and declared by the said testa- % 
@ tor to be his last will and testament im our pete 
& | presencesigned, George W. Dewees, Richard 
, Relf, Benjamin Morgan, Edward ee 
2 Waters Clark. 
a By the provisions of the old code, in force 
yi) at the time this will was opened, it is declar- | 
4 ed to suffice for the validity of a nuncuptative 
J act under private signature, that the testator 
in the presence of five witnesses “present the 
‘ paper, on which he has written his testament, 
; or caused it to be written out of their presence, - 
‘ declaring to them that, that paper incloses his 
mn} Yast will” : 
7 It is contended the will offered here is of no 
effect, because it does not appear it was pre- 
> sented to all the witnesses “at the same time 
of nor signed in presence of them, nor that the 
qd witnesses signed in presence of each other. 
The proofs on which the testament was 
e admitted to probate, consisted of the oath of 


three of the witnesses who declared, that it 
Vot. viit. (N. 8.) 23 
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East’n, District. “ was made at the instance and under the dh i. - 
porn cg rection of the late William Donaldson, d " | 
/Dowauvson ceased, at New-Orleans the 27th instant, isthe 

Winter. same that the‘late William Donaldson. ont 
ed to be written in his presence by Mr, Ed. 
ward, Livingston, on the 28th August om 
domini 1813, and also that they rec 4 
their signatures as well as that of the 
given in their presence at the foot of the s 
last will, that the said William Donaldsog” 
told them was such, his last will and a 
ment for the purpose therein mentioned. __ 

This proof is literally that required by the 
157th article of the code for the admission of 
the will to probate. The whole proceeding 
by the court, which ordered the execution ¢ 


a2 


it, appears to be regular, and in conformig, 


oa 
ey, 


with law. The sentence therefore is 
facie at least binding on all persons. Whe 
ther it is not conclusive, may be doubted, but 
it is unnecessary to examine that question, for, 
no proof was adduced on the trial to contra-— 
diet the evidence, on what the probate was | 
granted. : 
There are four bills of exception taken wi 
the plaintiffs, the points of law presented by 
them appear to us correctly decided by the 








pa. 
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This bill ofexceptions, states that the defen- Dowatosox 


dant, having introduced in evidence the deed 
of sale ofthe sheriff's of the parishof Ascension 


to Walker Gilbert, recorded in the book’ of 
gecordsofsheriff’s sales of the parish of Ascen- 
sion, the plaintiff objected to its admission &c. 
wa | 

If the instrument offered was a copy, there 
was error in admitting it; the law in regard to 
sheriff's deeds requires the original to be de- 
livered up by the recording officer, and, until it 


is accounted for, the copy is inferior evidence. 
_ But we cannot gather from the exception ta- 


ken in the case, whether it was the original, 
which had been recorded, or a copy from the 
record, which was offered by the defendant. 
As it was the duty of the plaintiff to bring up 
the facts in such a manner, as to enable us to 
decide, whether there waserroror not, he can- 
not have tlie case remanded, or the decision of 
the court below overruled. 

The court below thought, that the sheriff's 
deed without a judgment did not support the 
defendant’srightto the cause, and, in thatopin- 
we concur. 


- Wierer. 
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judge of the first instance, one of them how- gest'a. District. 
ever requires a particular examination. 
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Pw 


Donaupson 
0s. 
Winter. 


CASES IN THE SUPREME COURT 


We are not to be understood in giving our 
assent to the conclusion-of the judge below, 
to do so, on the grounds on which its correct 
ness has been assailed here. If the recordsof 


acourt of justice be lost, we see no reason 


why after their existence and loss are este 
blished, that the next best evidence, which tht 

nature of the case is susceptible of, should not 

be received, and if written copies do not 
exist of them their contents may be- esta. 

blished by parol testimony. But, for obvious 
reasons, this proof should be received with great 
caution, and, in the case before us, it is far from 

satisfactory. ‘The keepers of the records, in 
which the proceedings should have been pre 
served, testify not only to the non existence 
of any such suit among them, but they also 
declare, that none such is found on the docket 
or records which have been kept as the legal 
proceedings in the parish. ‘The sheriff states — 
in the margin, that he sold by virtue of an of. 
der to him directed without saying from what — 
court, or judge, that order emanated. None 
of the witnesses prove, that a judgment or de- 
cree was regularly entered up. The parish — 
judge came nearer it than any other, and he 
goesno further thantoswear, “thatheheard they 
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were advertised and»sold at public sale ac- Eastn. District. 
cording to law—that all the formalities requir- i 
ed by law were complied with” ~~ =~ —. 
_. In decreeing the-defendant to restore poss 9 “"™*™* 
session of the premises to the plaintiff, the 

court directed, that previous thereto’ the 

latter should pay to the former $680, the a- 

mount made out of the sale and applied\to the 

payment of the testator’s debts, together with 

the sum of two thousand dollars, the value of 

the improvements, made by the defendant on 

the land. 


The first part of this direction was clearly 


correct and requires no observation from the 
court. The justice and legality of the other 
has been impugned principally on the ground, — 
that allowance was not made in favour of the 
plaintiff for the fruits made-from the soil, 
since the institution of the suit, at which time 
itis asserted he appeared to be in good faith. 
This position we think incorrect; the defen- 
dant entered into possession of the premises 
long before the passage of the law which made 
good faith cease with the institution of the suit. 
It isa sound rule of construction never to con- 
sider laws, as applying to cases which arise 
previous to their passage, unless the legislature 
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East'n. District. have, in express terms declared such tobetheir 
~~ intention. If that declaration had been made 
Dowaupson in this instance, a serious question would have 
WINTER. arisen, as to their power todo so. They have 
no right perhaps to add to the obligations or 
responsibility, which flowed from the contract 
at the time the defendant made it: or abridge 
any of the rights which it conferred. At the 
time the defendant made the purchase, and 
entered into possession; he did sobona fide, and 
as a consequence of his good faith he hada 
right to make the fruits his own, until his bad 
faith wasestablished by the law, as it then stood. 
If he had a right then to contest a demand for 
the property, with the'privilege of making the 
fruits his own, it would seem that'a subsequent 
law cannot change his responsibility, and say, 
that he shall not execute that right, unless he 
leaves the fruit. ‘The case cannot be satisfac- 
torily distinguished from that of Brown vs, 
Thompson, Vol. 6. 426. 

Taking thedefendant’s obligation to restore 
the fruits, by the provisions of the old code, we 
think the sale from White to him, made hima 
possessor in good faith, and we believe he 
continued so until the decision of the case in 
the district court. 
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- We think the judgment below meets the East’n. District. 


* equity and justice of the case, and is support- 


June, 1829. 


ad 


ed by the evidence in relation to the-value of Po™4™>s0n 


the improvements. 


Itistherefore ordered adjudged and decreed, 
that the judgment of ‘the district court be 
affirmed with costs. 


"MeCaleb for the plaintiff, Watts for the 
defendant. 


Note.—lIn the above case the court doubting, the 
correctness of its judgment, in relationto the demand 
for fruits, ordered a rehearing, and it is now pending 
and undecided. 


*,* Judge MaTHews was prevented by indisposi- 
tion, from attending the Eastern District, this year. 


Wi NTER. 





